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CITY OF BLOOMINGTON, 
Appeal from the Monroe Circuit 

Plaintiff, Court 6 

v. Trial Court Cause No. 53C06- 
1705-PL-1138 

ERIC HOLCOMB, in his official capacity, 
as Governor of the State of Indiana The Honorable Frank M. Nardi, 

Special Judge 
Defendant. 
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MOTION TO ACCEPT JURISDICTION OVER INTERLOCUTORY APPEAL 

Pursuant to Indiana Appellate Rule 14(B)(1), Defendant Governor Eric 

Holcomb, by counsel, Attorney General Curtis T. Hill, Jr., Solicitor General Thomas 

M. Fisher, and Deputy Attorney General Julia C. Payne, moves the Court to accept 

jurisdiction over the trial court’s October 3, 2017, Order denying Defendant’s motion 

to dismiss, which the trial court certified for interlocutory appeal on November 20, 

2017. In support of this motion, Defendant states as follows: 

1. After the Bloomington City Council introduced a series of annexation 

ordinances to expand the boundaries of the City of Bloomington within Monroe 

County, the Indiana legislature passed a new statute that would preclude the City’s 

proposed expansion. The City filed this lawsuit against the Governor alleging that 

this new statute, Section 161 of Public Law 217-2017 (the “Annexation Statute”), 

violates Article 4, Sections 19 and 23 of the Indiana Constitution. 

2. The Governor filed a motion to dismiss the City’s lawsuit pursuant to 

Indiana Trial Rules 12(B)(1) and 12(B)(6). The Governor argued that he is not a



proper defendant for the City’s suit because he has no power to enforce the 

Annexation Statute, and, thus, the City’s injuries are neither traceable to nor 

redressable by him. 

3. The trial court denied the Governor’s motion to dismiss on October 3, 

2017. Relying on Stoffel v. Daniels, 908 N.E.2d 1260 (Ind. Ct. App. 2009), it concluded 

that because the Annexation Statute does not specify who will enforce its provisions, 

the governor is somehow responsible for enforcing the statute, and therefore, he is a 

proper defendant in this case. 

4. On November 1, 2017, the Governor filed a motion to certify the denial 

of Defendant’s motion to dismiss for interlocutory appeal pursuant to Indiana 

Appellate Rule 14(B)(1). The Governor argued that the order involved a substantial 

question of law, the early determination of which will promote a more orderly 

disposition of this case, and that the remedy by post-judgment appeal would be 

inadequate. 

5. The trial court granted the Governor’s motion and certified its denial of 

Defendant’s motion to dismiss for interlocutory appeal on November 20, 2017. 

6. The Indiana Appellate Rules provides the following “[g]rounds for 

granting an interlocutory appeal”: 

(i) The appellant will suffer substantial expense, damage or injury if 

the order is erroneous and the determination of the error is withheld 

until after judgment.



(ii) The order involves a substantial question of law, the early 

determination of which will promote a more orderly disposition of the 

case. 

(iii) The remedy by appeal is otherwise inadequate. 

Indiana Appellate Rule 14(B)(1)(c). 

7. Substantial Expense, Damage or Injury: After the Governor filed 

his motion for interlocutory review with the trial court, the City served the Governor 

with discovery (response to which it has graciously agreed to stay pending the result 

of this proposed interlocutory review). These interrogatories seek not only 

substantive answers, but identification of witnesses and documents from within the 

governor’s office. If this case proceeds to the merits, the Governor must undertake 

the time and expense of responding to the City’s interrogatories, even though he has 

no power to grant the City any relief. Accordingly, the Governor and his staff will be 

subjected to perhaps unwarranted and unnecessary substantial burdens if the 

justiciability issue is not resolved efficiently. This Court should determine whether 

the Governor is a proper defendant before discovery takes place. 

8. Litigation efforts that target and burden the Governor are particularly 

suspect. The Indiana Supreme Court has, in the past, used an interlocutory appeal 

under rule 14(B) to consider the extent to which the Governor may be dragged into a 

lawsuit. In State v. International Business Machines Corp., the trial court issued an 

order compelling the governor to be deposed. 964 N.E.2d 206, 209 (2012). The State 

moved for interlocutory certification, which the trial court granted, and the Indiana



Supreme Court subsequently granted emergency transfer. Id. The court held that 

executive privilege protected the Governor from being deposed. Id. at 212. This 

privilege broadly “encompass[es] protection from all manner of interference with [the 

Governor]’s official duties—ranging from interferences with [his] time to 

interferences with the deliberative process.” Id. at 211. 

9. Cases from federal courts have also recognized the unique position of 

the Governor with regard to litigation. “The mere fact that a governor is under a 

general duty to enforce state laws does not make him a proper defendant in every 

action attacking the constitutionality of a state statute.” Shell Oil Co. v. Noel, 608 

F.2d 208, 211 (1st Cir. 1979); see also Ist Westco Corp. v. Sch. Dist. ofPhiladelphia, 6 

F.3d 108, 113 (3d Cir. 1993) (“General authority to enforce the laws of the state is not 

sufficient to make government officials the proper parties to litigation challenging 

the law.”). To hold otherwise “would quickly approach the nadir of the slippery slope; 

each state's high policy officials would be subject to defend every suit challenging the 

constitutionality of any state statute, no matter how attenuated his or her connection 

to it.” Ist Westco Corp., 6 F.3d at 116. Courts have warned that “[s]uch a result is 

undesirable, a drain on resources of time and money[.]” Id. 

10. Because this appeal implicates a concern of interference with the 

Governor’s official duties, this Court should grant jurisdiction to protect the 

independence of the executive branch. Just as unlawfully compelling the Governor 

to sit for a deposition interferes with his official duties, so too does subjecting him to 

suit (and the discovery that comes with it) where he has no actual ability to provide



the plaintiff with relief. It is important for this Court to grant jurisdiction over this 

appeal to ensure the Governor is not inappropriately burdened with having to defend 

against abstract constitutional claims. 

11. Substantial Question of Law: As recognized by the trial court in its 

Order certifying this appeal, the trial court’s denial of Defendant’s motion to dismiss 

involves a substantial question of law: namely, whether the Governor is a proper 

defendant in a constitutional challenge to a statute the Governor does not enforce. 

For the City’s claim to be justiciable, it must allege an injury “fairly traceable to the 

defendantfl” and “likely to be redressed by the requested relief.” Alexander v. PSB 

Lending Corp., 800 N.E.2d 984, 989 (Ind. Ct. App. 2003). Because the Governor has 

no enforcement power over the annexation statute at issue here, the City’s injury is 

not fairly traceable to the Governor and is not likely to be redressed by an injunction 

against him. 

12. This Court’s decision in Stoffel U. Daniels, 908 N.E.2d 1260 (Ind. Ct. App. 

2009), does not control the result here. There, unlike here, the Governor was sued 

along with several other defendants, and other defendants had the power to grant 

plaintiffs relief, even if the governor did not. See id. at 1271—72. Moreover, while 

Stoffel declares that “the Indiana Constitution has vested the executive power of the 

State in a Governor” as a justification for naming the Governor as a defendant, id. at 

1272, it provided no explanation for that rationale. Instead, it focused primarily on 

the merits issues and more direct enforcement responsibilities of other state 

defendants.



13. Appellate review is necessary to answer the question that Stoffel left 

unanswered, namely whether, given the Indiana Constitution’s diffusion of executive 

(or “administrative”) authority among multiple constitutional (and statutory) officers, 

see, e.g., Ind. Const. art. 6, § 1 (creating the separately elected offices of Secretary, 

Auditor and Treasurer of State), the Governor’s constitutional executive authority 

makes him specially subject to constitutional challenges even where he has no actual 

enforcement authority. 

14. Remedy by Appeal Is Otherwise Inadequate: Also recognized by 

the trial court in its order certifying this appeal, an appeal of a final judgment would 

be inadequate to grant the Governor relief because the merits of the case would likely 

overshadow the issue whether the Governor is a suitable defendant. 

15. If this case proceeds to final judgment before the issue of whether the 

Governor is a proper defendant is decided, there are three possible outcomes on 

appeal: (1) the court addresses the proper-defendant issue and holds that the 

Governor should have been dismissed in the first place, requiring the City to 

relitigate its claims against a more suitable defendant; (2) the court addresses only 

the merits, leaving the proper-defendant issue unaddressed; or (3) the appellate court 

addresses justiciability, concludes that the Governor is a proper defendant, and 

proceeds to the merits. Only one of these possible outcomes—the third—would result 

in both full adjudication of the issue of whether the Governor is a proper defendant 

and efficient adjudication of the whole case. For thorough consideration of the issue,



the court needs to be able to focus on whether the Governor is a proper defendant 

without also having to weigh the merits. 

16. Finally, it bears mentioning that this Court has frequently accepted 

jurisdiction over appeals from denial of a motion to dismiss. See, e.g., Munoz U. 

Woroszylo, 29 N.E.3d 164, 167 (Ind. Ct. App. 2015) (appeal of motion to dismiss 

concerning whether suit had been filed within statute of limitations); Montgomery v. 

State, 14 N.E.3d 76, 78 (Ind. Ct. App. 2014) (appeal of motion to dismiss concerning 

whether the case was barred by double jeopardy); Cmty. Hosp. v. Avant, 790 N.E.2d 

585, 586 (Ind. Ct. App. 2003) (appeal of motion to dismiss for lack of subject matter 

jurisdiction); Schnepp v. State, 768 N.E.2d 1002, 1003 (Ind. Ct. App. 2002) (appeal of 

motion to dismiss concerning whether defendant was subject to double enhancement 

under habitual offender statute); Bright PCS/SBA Commc’ns v. Seely, 753 N.E.2d 

757, 758 (Ind. Ct. App. 2001) (appeal of motion to dismiss concerning whether suit 

had been filed within statute of limitations); Wurster v. State, 708 N.E.2d 587, 591 

(Ind. Ct. App. 1999) (appeal of motion to dismiss concerning procedural irregularities 

in grandjury indictment); Fid. Fin. Servs., Inc. v. West, 640 N.E.2d 394, 396 (Ind. Ct. 

App. 1994) (appeal of motion to dismiss for insufficient service of process, lack of 

personal jurisdiction, inconvenient forum, and improper venue); In re Paternity of 

M.D.H., 437 N.E.2d 119, 121 (Ind. Ct. App. 1982) (appeal of motion to dismiss “on the 

grounds that the same claim had been dismissed with prejudice and that the statute 

of limitations had run”).



17. This Court should similarly accept jurisdiction in this case. Just as the 

above cases were more efficiently resolved because basic jurisdictional issues were 

definitively decided before proceeding to the merits, here, too, this Court should 

resolve the issue of whether the Governor is a proper defendant so that the City is 

not forced to relitigate its claims against a more suitable government official. 

WHEREFORE, Defendant respectfully requests the Court grant this motion 

to accept jurisdiction over this appeal. 

Respectfully submitted, 

CURTIS T. HILL, Jr. 
Indiana Attorney General 
Attorney No. 13999-20 ' 

Date: December 4, 2017 By: flm MM 
Thonias M. Fisher 
Solicitor General 
Attorney No. 17949-49 

Julia C. Payne 
Deputy Attorney General 
Attorney No. 34728-53 

Office of the Indiana Attorney General 
IGC-South, Fifth Floor 
302 West Washington Street 
Indianapolis, Indiana 46204-2770 
Telephone: (317) 232-6255 
Fax: (317) 232-7979 
Email: Tom.Fisher@atg.in.gov



CERTIFICATE OF SERVICE 

Pursuant to Indiana Appellate Rule 14(B)(2)(a), I hereby certify that on 

December 4, 2017, I conventionally filed the foregoing Motion to Accept Jurisdiction 

over Interlocutory Appeal. I also certify that on December 4, 2017, the foregoing 

document was served by United States mail, first-class postage prepaid, and courtesy 

copies were e-mailed to the following persons: 

Michael Rouker 
City Attorney 
401 N. Morton Street 
Bloomington, IN 47404 
roukerm@bloomington.in.gov 

Thomas Cameron 
Assistant City Attorney 
401 N. Morton Street 
Bloomington, IN 47404 
cameront@bloomington.in.gov m'm 

Thoma‘é M. Fisher 
Solicitor General 
Attorney No. 17949-49 

Office of the Indiana Attorney General 
Indiana Government Center-South, Fifth Floor 
302 West Washington Street 
Indianapolis, Indiana 46204-2770 
Telephone: (317) 232-6255 
Fax: (317) 232-7979 
Email: Tom.Fisher@atg.in.gov
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STATE OF INDIANA ) MON ROE CIRCUIT COURT #6 
' 

)SS 
COUNTY OF MONROE ) CAUSE NO. 53C06-1705‘PL—001138 

CITY OF BLOOMINGTON, 

PLAINTIFF, 

VS. 

ERIC HOLCOMB, 

in his official capacity as Governor 
of the State of Indiana 

ORDER 

The.Court, having conducted a hearing regarding the Motion to Dismiss filed by the defendant, 
now finds and Orders as follows: 

1. The plaintiff has filed a Complaint for Declaratory and lnjunctlve Relief, which requests that this 
Court declare Section 161 of Public Law 217-2017 to be unconstitutional and to enjoin its 

enforcement. Section 161, as signed into law by the defendant, renders the plaintiff's 
annexation ordinance void, terminates the plaintiff’s annexation action, and prohibits the 
plaintiff from introducing another annexation ordinance regarding the same property within five 

years. 

l.C. 34-14-1—2 provides in relevant part that any person... whose rights, status, or legal relations 
are affected by a statute ...may have determined any question of construction or validity arising 

under the statute and obtain a declaration of rights, status, or other legal relations thereunder." 

As argued by the plaintiff, the plaintiff had two choices when Section 161 became law. The 

plaintiff could continue with the annexation process or the plaintiff could challenge the 
constitutionality of Section 161 and obtain a judicial determination regarding the validity of the 
law before continuing with the annexation process. 

The plaintiff chose the second option and filed this declaratory judgment action. Under Indiana 

law, in order to determine whether declaratory judgment is appropriate, the court should look 

to whether: (1)"the issuance of a declaratory judgment will effectively solve the problem, (2) 

whether it will serve a useful purpose," and (3)whether or not another remedy is more effective 
or efficient." Volkswagenwerk, A.G. v. Watson 390 NE. 2d 1082 (Ind. Ct. App, 1979). 

The Court finds that all three criteria are met in this case. Considering the language of Section 

161, the plaintiff's annexation ordinance is void and the annexation process has been 

terminated by the act of the defendant. Should the plaintiff ignore Section 161 and proceed 
with the annexation process, the plaintiff would be subject to a claim of pursuing an 

unreasonable or groundless action against the property owners affected by the annexation



process. Accordingly the plaintiff has no other remedy than to pursue a declaratory judgment 
action if the plaintiff intends to pursue annexation. The issuance of a declaratoryjudgment will 
effectively solve the problem and will serve a useful purpose by determining whether the law is 

constitutional or not, and by therefore determining whether the plaintiff can proceed with the 
annexation process without causing undue litigation for the property owners affected by the 
annexation. 

6. The defendant is the appropriate defendant in this case. Section 161 does not specify who will 
enforce its provisions. The responsibility for enforcing Section 161 accordingly falls on the 
defendant as the governor of lndiana. Therefore, the controversy in this case is between the 

plaintiff, City of Bloomington and the State of Indiana. Additionally, prior Indiana case law has 

found the governor to be an appropriate defendant when the constitutionality of a statute is at 
- - _ _ - .issue. Stoffel v. Daniels 908 N.E. 2d 1260 (Ind. Ct. App.,2009). , - . _ —— 1-- — - - w —- - 

7. For these reasons, the Court now denies the Motion to Dismiss filed by the defendant. The 

Court will schedule a hearing regarding the plaintiff‘s Complaint when requested by the parties. 

All Ordered this 3rd day of October, 2017. 

RNA/a“ 
Frank M.‘ Nardi, Special Judge 
Monroe Circuit Court 

cc: Michael Rouker 
Thomas Cameron 

Jill E. Esenwein
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STATE OF INDIANA ) MONROE CIRCUIT COURT #6 

) SS: 

COUNTY OF MONROE ) CAUSE NO. 53C06-1705-PL-001138 

CITY OF BLOOMINGTON, 

PLAINTIFF, 

VS. 

ERIC HOLCOMB, 

in his official capacity as Governor 
of the State of Indiana, 

DEFENDANT 

98.9.58 

The Court, having read and considered the Motion for Certification of Interiocutory Order for 

Immediate Appeal filed by the defendant and the Response in Opposition to the Defendant‘s Motion 

for Certification of interlocutory Order for Immediate Appeal filed by the plaintiff, now being duly 

advised, grants the Motion for Certification of interlocutory Order for immediate Appeal filed by the 

defendant for the reason that this Court's Order denying the defendant's Motion to Dismiss Involves a 

substantial question of law the early determination of which will promote a more orderly disposition of 
this case and the remedy by postciudgment appeal will be inadequate. 

The Court now Orders that this Court's Order denying the Defendant's Motion to Dismiss is 

certified for interlocutory appeal. 

All Ordered this 20th day of November, 2017. 

who; 
Frank M. Nardl, Special Judge 

Monroe Circuit Court 

cc: Michael Rouker 
Thomas Cameron 

Jill E. Esenwein 

Julia C. Payne


